




























damages caused by the hazards included within standard fire and extended coverage insurance, or by flood

or extraordinary action of the elements excepted.

(b) Landlord shall be responsible for all exterior repairs, including, but not limited to, repairs

of a structural nature, foundation repairs and repairs to the roof, as well as repairs as required because of

water entering the premises from the roof or other parts of the building or from other causes not under the

control of Tenant.

(c) The Tenant shall replace , at its own expense, all plate glass and other glass in the leased

premises, both interior and exterior, which may become damaged or broken.

(d) Landlord and Tenant shall each make all necessary repairs and replacements of the

portions of the premises which they are respectively required to maintain and repair as aforesaid , and all

repairs and replacements shall be diligently commenced and completed.

SECTION SIX

INSURANCE

(a) Tenant shall carry throughout the term , at its own expense , as Owners , Landlords, and

Tenants General Public Liability Policy covering both the Landlord and the Tenant with minimum limits of

$500.000. for injury to or death of anyone person, and $500.000. for injury to or death of any number

of persons in one occurrence, and property damage liability insurance in the amount of $500.000.

Certificate evidencing such insurance shall be furnished to the Landlord, and Tenant will deliver to the

Landlord certificates of renewal of such policy not less than ten (l0) days in advance of the expiration

thereof; such policy shall not be cancelable without at least ten (l0) days prior written notice to the

Landlord.

(b) Tenant shall maintain and keep in force all employers ' compensation insurance required

under the laws of the State of North Carolina, and such other insurance as may be necessary to protect

Landlord against any other liability to person or property arising hereunder by operation of law, whether

such law be now in force or adopted subsequent to the execution hereof.

(c) Should tenant fail to keep in effect and pay for such insurance as it is in this section

required to do, Landlord may do so, in which event the insurance premiums paid by Landlord shall become
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due and payable forthwith and failure of Tenant to pay some on demand shall constitute a breach of this

Lease.

SECTION SEVEN

FIXTURES

All fixtures installed by tenant in the demised premises shall be and remain the propert of Tenant

and may be removed by it at any time during the term of this Lease or at the expiration thereof. Any such

fixtures remaining in the premises after the expiration of the term of the Lease shall be deemed abandoned

by Tenant and shall become the property of Landlord. Any damage to the demised premises caused by the

removal of such fixtures shall be repaired by Tenant.

SECTION EIGHT

ASSIGNMENT

Tenant shall not assign or in any manner transfer this Lease or any estate, interest or benefit therein or

sublet the leased premises or any part thereof or permit the use of the same or any part thereof by anyone

other than Tenant without the prior written consent of the Landlord.

SECTION NINE

DAMAGE TO PREMISES

(a) If the improvements on the leased premises shall be damaged or destroyed by fire or by

any other hazard insurable by fire insurance with what is commonly referred to as extended coverage

Landlord shall proceed with due diligence to repair or restore said improvements to substantially the same

condition which existed before such damage or destruction.

(b) In the event that any damage from the causes aforesaid shall render the leased premises

totally or partially untenantable for the Tenant's purposes , rent under this Lease shall be abated in

propotiion to the Lessee s loss of effective use of the premises until such time as full effective use shall be

restored. Lessee shall be entitled to receive a pro rata refund out of any advance rent paid by it for the

period during which the premises were unusable by reason of destruction or damage.

(c) If the destruction or damage amounts to more than seventy-five percent (75%) of the

insurable value of the premises , then either party may terminate this Lease by written notice to the other

part within thitiy (30) days after the date of such occurrence. Provided, however, that this Lease shall not
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thereby terminate if the damage shall have resulted from a hazard included in standard fire and extended

coverage insurance and if Tenant shall, within said thirty (30) day period, or within ten (l0) days after

notice of termination by Landlord, send Landlord written notice of its election to continue this Lease

commencing four (4) weeks after the date that restoration by Landlord shall be completed and available to

Tenant for the conduct of its business; and in such event this Lease shall continue in effect, except that until

the restoration by Landlord shall be completed, the rent shall abate in the manner provided in paragraph (b)

of this Section Nine . In the event of any termination under this paragraph (c), this Lease shall terminate as

of the date of the occurrence , and the rent and all other payments owing or already paid by Tenant shall be

adjusted as of said date.

SECTION TEN

EMINENT DOMAIN

(a) If the whole of the leases premises shall, at any time while this Lease is in effect, be taken

under the power of eminent domain, this Lease shall terminate and neither part shall have any further

responsibility or obligation to the other hereunder as of the date of such thing. The award for such taking of

the demised premises shall belong to Landlord; provided , however, Tenant shall be permitted to make

claim to the condemning authorities for the loss of its leasehold estate, leasehold improvements , fixtures

equipment, loss of business and moving expenses.

(b) If such taking shall be of only a portion of the leased premises and the consequent

reduction in the area of said premises by such as to render the remainder unsuitable, in the reasonable

opinion of Tenant, for the purposes for which they are rented, then this Lease shall terminate from the time

when possession thereof shall be required by the condemning authority, and the payment of future rent

hereunder shall cease at such time. Should , however, only a portion of the demised premises be so

condemned and the consequent reduction of the area of said premises be not such as to render the

remainder unsuitable for the purposes for which they are leased , this Lease shall continue in full force and

effect as to the remaining portion of the demised premises and there shall be an equitable abatement of rent

during the remaining term shall be without prejudice to the rights of either Landlord or Tenant to recover

compensation and damages caused by such taking on condemnation from the condemning authority.
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Landlord and Tenant shall request separate awards and neither shall have any rights in any award made to

the other.

SECTION ELEVEN

INDEMNIFICATION OF LANDLORD

Tenant during the term hereof shall indemnify Landlord against all claims and demands, whether

for injuries to persons , loss of life , or damage to propert occurring within the demised premises and

arising out of the use and occupancy of the demised premises by Tenant, excepting, however, such claims

and demands caused by acts or omissions of Landlord. Nothing contained in this section shall , however

detract from Tenant's rights to protection under the liability insurance policy to be paid for by the Tenant as

specified in Section Six hereof.

SECTION TWELVE

DEFAULT

(a) If at any time during the term or extensions of this Lease there shall be a default within

the provisions of this Agreement, and if Tenant fails to cure such default following thitiy (30) days written

notice from Landlord, then Landlord may remedy or attempt to remedy any such default or other

noncompliance and expend any sums necessary therefore at the cost and expense of Tenant, and the sums

so expended shall be payable to Landlord on demand with lawful interest thereon and may be added by

Landlord to any rents or other sums due or to become due hereunder. On termination , Landlord may

recover from Tenant all damages proximately resulting from the breach, including the worth of the balance

of the Lease over the reasonable rental value of the premises for the remainder of the Lease term, which

such shall be immediately due Landlord from Tenant.

(b) After re-entry as set out in Paragraph (a) hereinabove, Landlord may relet the premises or

any part thereof without terminating the Lease, at the rent and on the terms as Landlord may choose.

Landlord may make alterations and repairs to the premises. The duties and liabilities of the parties if the

premises are relet as provided herein shall be as follows:

(I) In addition to Tenant' s liability to Landlord for breach of the Lease, Tenant shall be liable
for all expenses of the reletting, and for the difference between the rent received by Landlord under the new
Lease Agreement and the rent installments that are due for the same period under this Lease.

(2) Landlord shall have the right to apply the rent received from reletting the premises (a) to
reduce Tenant' s indebtedness to Landlord under the Lease, not including indebtedness for rent, (b) to
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expenses involved in the reletting, (c) to rent due under this Lease, or (d) to payment of future rent under
this Lease as it becomes due.

SECTION THIRTEEN

CAPTIONS

The captions of each Section of this Lease are for convenience only and are not a part of this

Lease , and do not in any way limit or amplify the terms and provisions ofthis Lease.

SECTION FOURTEEN

SHORT FORM LEASE

The parties hereto agree that upon the demand of either part they wil execute and deliver a shOti

form lease for the purpose of recording. Such short form of Lease shall include a description of the leases

premises , the term of the Lease, and such other provisions as the parties may agree upon and referring to

this Lease as containing the entire agreement between the parties.

SECTION FIFTEEN

REMEDIES CUMULATIVE NON-WAIVER

(a) The failure by Landlord to insist upon the strict performance of any agreement, term or

condition of this Lease or to exercise any right or remedy consequent upon an unremedied breach thereof

and the acceptance of full or partial rent during the continuance of any unremedied breach, shall not

constitute a waiver of any such unremedied breach or the performance of such agreement, term or

condition. No agreement, term or condition of this Lease to be performed or complied with by Tenant, and

no unremedied breach thereof shall be deemed waived, altered or modified except by a written instrument

executed by Landlord. The waiver of any breach shall not affect or alter this Lease , but each and every

agreement, term or condition of this Lease shall continue in full force and effect with respect to any other

then existing or subsequent breach thereof.

(b) Each right and remedy of Landlord provided for in this Lease shall be cumulative and

shall be in addition to every other right or remedy provided for in this Lease or now or hereafter existing at

law or in equity or by statute or otherwise , and the exercise or beginning of the exercise by Landlord of any

one or more of the rights or remedies provided for in this Lease as now or hereafter existing at law or in

equity, by statute or otherwise shall not preclude the simultaneous or later exercise by Landlord of any or
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TOWN OF LAKE LURE
Offce of the Town Manager

Incorporated 1927

TO:
FROM:
DATE:

Mayor and Council
Chris Braund
September 22 , 2011

RE: Request from Residents of Mistletoe Park Lane

Below is a request of the Town for assistance in removing a large tree from private propert along the
south side of Mistletoe Park Lane , a privately owned and maintained road off of Washburn Road. There
is also a second, related request from the Neumann s for the town to assume maintenance responsibility
for Mistletoe Park Lane.

From:
Sent: Monday, September 12, 2011 9:13 AM
To: Lake Lure Town Manager
Cc: Carla Neumann; Tom Neumann
Subject: Mistletoe Park

Hi Chris

m sure you know about the trees that fell over Mistletoe Park last week. The Wilsons tell me they have
had Mistletoe cleared , but there is a HUGE pile of logs on the side of Mistletoe that look to me to be
very dangerous. I don t know if you ve seen it, but it's very scary, and the logs look like they are going to
roll down onto Mistletoe at any minute. I understand from Jo Wilson that the person who owns the
land where the tree was is the same person who owns the red house that was recently torn down and
that he will not accept responsibility for removing the logs. If that is the case , will the Town have the
logs cut up and removed so that Mistletoe Park can be used without fear of being crushed by those
logs?

Any suggestions or help you could give would be greatly appreciated. Thanks very much.

Best regards

sv,C!YOV\ Rtj Ii lA, Owner/Broker

Distinctive Mountain Lodging





5) There s no disputing that, sometime in our SO-year history, the Town has performed maintenance or
improvement work on some private roads... including Mistletoe Park Lane. Prior mayors
commissioners or town managers occasionally saw to it that work was done , presumably because it
served a public interest. That work, however, does not equate to the town having or claiming
responsibility for these streets. At most, these were taxpayer-funded gifts to the joint owners of
private roads.

6) Throughout town, the removal of downed trees is the responsibility of private propetiy owners. The
town wil remove trees when necessary on public propert and along the right-of-way of publicly-
maintained roads.

Cc: Chris Callahan, Town Attorney
Shannon Baldwin, Director of Community Development
Tony Hennessee, Director of Public Works





TOWN OF LAKE LURE
Office of the Town Manager

Incorporated 1927

TO:
FROM:
DATE:

Mayor and Council
Chris Braund
September 22 , 2011

RE: Request to Dedicate Mistletoe Park Lane

Tom and Carla Neumann, representing the residents along Mistletoe Park Lane, have requested that the
Town Council assume (or resume) maintenance responsibility for the street.

Points for the council' s consideration:

1. Mistletoe Park Lane is approximately 1 070 feet long. It ranges from 10 to 12 feet wide and has a
gravel surface on nearly its entire length. It runs from Washburn Road eastward to a cul-de-
sac... between Sidney Lanier and Luther Burbank roads.

2. On the original Luremont Plat, this lane was labeled Agassiz Place and what is now Washburn road
was labeled Louis Agassiz Drive. At some point, Agassiz Place was renamed Mistletoe Park Lane.
The town has provided a street sign as is common on other privately-maintained roads.

3. The town provides an annual accounting of all town-maintained roads for the purposes of Powell Bill
disbursements of gasoline taxes to be used for road maintenance. Our records go back to 1988, so we
know that the town has not maintained nor claimed responsibility for maintaining Mistletoe Park
Lane in the last 23 years.

4. Mistletoe Park Lane does not meet current town standards for road width, surface composition , etc.
Town policy governs that streets built prior to April 9 2002 that do not meet the minimum street
standards may still be accepted by the Town Council if the street is at least 16 feet wide and the
acceptance is in the best interest of the Town. However, the Council may ask for additional
improvements to better meet the street standards outlined in 91.56 of the Subdivision Regulations.

5. If the town were to accept maintenance of Mistletoe Park Lane , it would add approximately 1 000
feet of road to our Powell Bil maps. Under current Powell Bill reimbursement (about $3500 per
mile), we would receive an additional $710 per year from the state.

6. There are approximately 70 miles of privately-maintained roads in Lake Lure and 20 miles of town-
maintained roads. Very few of the privately-maintained roads meet current town standards. The
precedent to assume maintenance of substandard roads could lead to other requests to dedicate private
roads and additional maintenance costs for the town.

7. There are approximately 70 miles of privately-maintained roads in Lake Lure and 27 miles of town-
maintained roads. Very few of the privately-maintained roads meet current town standards. The
precedent to assume maintenance of substandard roads could lead to significant future maintenance
costs for the town.



From Carla Neumann: I believe the reason that Mistletoe Park is not showing on the offcial town-
maintained road maps, is because it was renamed at some point in history. I have been informed that the
name of the road prior to it being called Mistletoe, was Louis Agazziz Place, which I believe you wil find
on the maps. I was told this by John Leps, who also lives on Mistletoe Park. He told me his parents
bought the property in 1968 and specifcally asked about who maintained that road at the time. They
were told that the town absolutely did maintain the road. He attested to this, as did prior Mayor Charles
Hicks, the Wilsons and several others... that Mistletoe Park was fully maintained, until some point when
it was arbitrarily discontinued. John also mentioned that he/his family had received some
correspondence along the way solicitng them in the renaming of the road. He said one day they received
word that the road would then be called Mistletoe Park. So, I believe this would explain why Mistletoe
Park is not showing on town maps.

From Town Attorney Chris Callahan: There were numerous instances I understand of the town
sending crew over the scrape roads during blizzards that were "private " roads, and a couple of times in
the past some of those homeowners tried to argue that constituted ' 'prior maintenance " of the road. But
the better issue would be: has the town paved it? Has the town filled potholes?

Even if it were shown that the town did in fact maintain the road for a number of years, if it s also true
that the town hasn t for ten years, then it stil may just be the question: does the town NOW want to adopt
this as an offcial city street and maintain it? Do all the property owners desire this and are they wiling
to sign right of ways or easements to the town? Does this comply with the policy the town has had in
place for about 20 years on criteria for taking over a private street? Width, surface compositon
materials, etc?

Of course the town CAN elect to start maintaining this: it's just that it can open up the can of worms for 
lot of people who might want their private roads maintained-- unless very compellng reasons and facts
exist to do so.

From Community Development Director Shannon Baldwin: Per our research, nothing found in our
records indicates the Town of Lake Lure received Powell Bil fimds from NCDOT to maintain "Mistletoe
Park Lane , or "Agissiz Place from 1988 to 2011 (23 years). Nothing in old deeds or plats reviewed by
the department indicates "Mistletoe Park Lane , or "Agassiz Place " was ever a town owned or
maintained street.

From Zoning Administrator Sheila Spicer: I have researched the deeds to every property bordering
Mistletoe Park, which was originally called Agassiz Place. Agassiz Place is referenced by name on four
of these deeds, while all of them reference either plat book page plat book page or both for a

complete description of the property. Agassiz Place is identifed on these plats. None of the deeds
reference any rights or obligations the property owners have concerning the road. The recorded plats
state neither publication nor recordation of the plat vests in the public or grantees rights, easements, or
privileges to roads and streets. The name Mistletoe Park is not referenced on any of the deeds or plats.



From Former Mayor Charles Hicks:

August 23. 2007
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