MINUTE RECORD

PAPILLION PLANNING COMMISSION MEETING
JANUARY 27, 2010
The Papillion Planning Commission met in open session at the Papillion City Hall Council Chambers on Wednesday, January 27, 2010 at 7:00 PM.  Chairman Michael Mallory called the meeting to order.  Planning Assistant Michelle Wehenkel called the roll.  Planning Commission members present David Barker, Howard Carson, Raymond Keller, Jr., Ken Melhus, Jim Smith, and Jan Sanderson.   Judy Sunde joined the Commission at 8:05 PM.  Rebecca Hoch was absent. City Attorney Michael Schirber, City Engineer Art Beccard, Planning Director Mark Stursma, and City Planner Brian Craig were also present.

Notice of the meeting was given in advance by publication in the Papillion Times on January 14, 2010.  A copy of proof of publication is on file at the office of the City Clerk.
Chairman Mallory led those present in the Pledge of Allegiance.
Chairman Mallory announced that a copy of the Open Meetings Act is posted in the City Council Chambers.

Approval of Agenda

Motion was made by Mr. Smith, seconded by Mr. Barker, to approve the agenda as presented.  Roll call:  seven yeas, no nays.  Motion carried.
Approval of the Planning Commission Minutes
Motion was made by Mr. Smith, seconded by Mr. Carson, to approve the 12/16/09 minutes.  Role Call: four yeas, no nays, three abstentions by Mr. Barker, Mr. Keller, and Ms. Sanderson.  Motion carried.
FINAL PLAT

Final Plat – To consider a final plat for the property legally described as the Southeast Quarter of Section 30, Township 14 North, Range 12 East of the 6th P.M., Sarpy County, Nebraska, TOGETHER WITH Part of the Northeast Quarter of Section 30, Township 14 North, Range 12 East of the 6th P.M., Sarpy County, Nebraska, AND ALSO TOGETHER WITH the West Half of the Southwest Quarter of Section 29, Township 14 North, Range 12 East of the 6th P.M., Sarpy County, Nebraska, EXCEPT that part taken for Highway Right of Way, generally located at 126th St. and HWY 370.  The applicant is Schewe Farms, Inc.  (Schewe Farms)  FP-10-0001

Nancy Pridal with Lamp Rynearson & Associates stepped forward as representative for the applicant.  She provided an overview of the final plat.  Ms. Pridal advised that the applicant agrees with the general comments in the staff report and will work with the Planning staff resolve any outstanding issues prior to City Council.

Chairman Mallory called for proponents and opponents.  Seeing or hearing none, he called for discussion amongst the Commission.

With no further discussion, a motion was made by Ms. Sanderson, seconded by Mr. Barker, to recommend approval of the final plat contingent upon resolution of staff comments.    Roll Call: Seven yeas, no nays.  Motion carried.

PUBLIC HEARING
One & Six Year Road Plan – To consider the One & Six Year Road Plan for the City of Papillion.  The applicant is the City of Papillion.  MISC-10-0001


Chairman Mallory opened the public hearing.

Marty Leming, Public Works Director, stepped forward as the applicant.  Mr. Leming provided an overview of the request.
Ms. Sanderson requested more details on the costs associated with obtaining right-of-way for the 84th Street reconstruction project.  Mr. Leming advised that additional right-of-way is needed for northbound on 84th Street at HWY 370.  He noted that the street currently has four to five lanes but it will be expanded to eight lanes.  Mr. Leming indicated that the scope of the project increased because of additional traffic.

Ms. Sanderson asked how the lanes would be configured.  Mr. Leming explained that Washington St. will taper off on the north side so it will not have as many turn lanes.  A right turn lane and a left turn lane will be provided going north.  He noted that there will be a designated right to go east, through lanes, and possibly two designated left turn lanes.  During the design process, it was determined that what right-of-way is needed.  He advised that the project cost and scope has increased slightly.
Ms. Sanderson asked if most of the right-of-way would be purchased in the area of HWY 370 and Gold Coast Rd.  Mr. Leming confirmed that most of the right-of-way would be purchased in that area; however, some right-of-way may be needed south of Schram Rd.

Mr. Keller asked how long an asphalt overlay will last.  Mr. Leming advised that it will depend on the level of traffic and winter weather.  An overlay that is done with quality asphalt can last 15 to 20 years.

Mr. Smith request additional information regarding the traffic calming measures on Sixth Street.  Mr. Leming indicated that the traffic calming measures are a carryover from the previous One & Six Year Road Plan.  He advised that the traffic calming measures are related to the 28 acre mixed use development on the corner of 72nd Street & Cornhusker Road.  The plan has not been fully designed but the measures are anticipated to include bump outs and islands.  Mr. Leming stated that the goal of the measures is to reduce the traffic impact of the new development.  He noted that widening Cornhusker would be expensive because the City would need to relocate utilities and purchase approximately 20 homes.
Ms. Sunde requested clarification on when the road projects identified for 2010-2011 would start.  Mr. Leming advised that they would start in the next budget year.  When funds are available, projects are proposed and implemented.  He noted that the 84th Street reconstruction project is anticipated to start in a couple of years.  The plans have been waiting for approval at the state level since June 2009.  Mr. Leming indicated that is approximately a three year process.  The environmental phase takes six to eight months to complete.  He noted that the project cannot proceed without environmental approval.

Ms. Sanderson questioned when the construction would begin on the 84th Street reconstruction project.  Mr. Leming estimated that ground would be broken in 2012 or 2013.  He advised that it is a federally funded project like the Midland Trail.  He noted that the projects that involve the federal government and NDOR that approximately two to three years for trails and four to six years for roads.  He noted that the city received a grant for the Walnut Creek – Savanna Shores Trail in January 2010.  It will be designed this year so it will be a couple of years before construction starts.
Mr. Melhus asked for additional information about the bond payment.  Mr. Leming advised that it is to repay bonds for projects like First Street that are funded by bonds.

Chairman Mallory called for proponents and opponents.  Seeing or hearing no public input, Chairman Mallory closed the public hearing and asked for discussion amongst the Commission.
Mr. Barker questioned if the numbers presented in the plan will change as the projects move forward.  He questioned how increases would be addressed.  Mr. Stursma advised that the One & Six Year Road Plan is a budgeting and planning tool.  It is used to identify and budget for projects.  Mr. Stursma noted that the plan is required in order to request financial assistance from the government.  He explained that the actual cost is addressed in the City’s budget.

With no further discussion, a motion was made by Mr. Carson, seconded by Mr. Keller, to recommend approval of the plan as presented.    Roll Call: Seven yeas, no nays.  Motion carried.

Special Use Permit – To consider a Special Use Permit to allow a secondary residence in an accessory structure for the property legally described as Tax Lot 8, Section 6, T13N, R12E, generally located at 12302 S. 124th Ave.  The applicant is James Miller.  SUP-10-0001
Chairman Mallory opened the public hearing.

Jim Miller, 12302 S. 124th Ave, stepped forward as the applicant.  He advised that his plan is to build a two car garage that is 25 feet by 26 feet with a small apartment.  Mr. Miller explained that the apartment will have a bedroom, bathroom, kitchen, and living room.  He noted that the design meets the City’s permit requirements.  Mr. Miller presented a copy of the deed for the property.  He indicated that it shows an easement to access his property.  He noted that the original plan was to connect the building to the existing sewer system; however, he has decided to install a second septic system.  Mr. Miller explained that he has three to four acres behind the building where the septic system could be located.  A parking stall will be provided.  He deferred to Rocky Goodwin, his contractor, to discuss the details.
Rocky Goodwin advised that a parking pad will be poured between the new building and the existing accessory building.

Mr. Sanderson asked why the legal description on the application includes a reference to Springfield.  Mr. Goodwin advised that he is not sure why it references Springfield.  Ms. Wehenkel noted that the Sarpy County Assessor includes Springfield in the legal description.

Mr. Melhus asked if the apartment would have an outside entrance.  Mr. Goodwin confirmed that it would have an outside entrance.

Ms. Sanderson noted that an exterior elevation was not provided with the application.  She questioned if the accessory building would match the house.  Mr. Miller advised that the building would be located by the bard.  Mr. Goodwin advised that it would match the house with the exception that the roof line would be slightly higher.

Chairman Mallory called for proponents and opponents.

Nancy Smith, 12310 S. 124th St., is opposed to the special use permit.  She stated that she does not understand why an apartment is needed given that the house has four bedrooms.  She is also concerned about how it will impact her property value.  Ms. Smith noted that the area consists of five acres tracts with nice property values.  Ms. Smith is also concerned about who would live in the apartment.
Chairman Mallory advised Ms. Smith that the Planning Commission cannot base their recommendation on who will live in the house.

Ms. Smith stated that having a sex offender live in the apartment will devalue the surrounding properties.  She is concerned about the small children who visit her home.  Ms. Smith questioned why the relative cannot live in the house.

Chairman Mallory advised Ms. Smith that the issue of who resides in the apartment is not something that the Planning Commission can consider.  He advised her that the role of the Commission is to make a recommendation regarding the land use to the City Council.  He thanked her for input and noted her concern.

Seeing or hearing no further public input, Chairman Mallory closed the public hearing and called for discussion amongst the Commission.

Ms. Sanderson asked if there would be a way to split the lot.  Mr. Stursma advised that this subdivision was created under the county’s jurisdiction so the Planning Department was not part of the original design.  The property was zoned AG (Agricultural) when it was under the county’s jurisdiction.  The zoning was maintained when it came into the City’s jurisdiction.  He explained that the lot does not meet the minimum lot size for the AG Districts so a change of zone would be required.  The zoning of the lot would then be different from the surrounding lots.  He noted that splitting the lot would change the character of the accessory structure because it would become a primary structure.  It would complicate the request.
Ms. Sanderson that this request is similar to the project where Charles Trumble built a mother-in-law house.  She noted that it adds variety to the type of housing available.  Ms. Sanderson observed that some people purchase five acre lots so they can have their relatives live close to them.  She stated that she is more comfortable with the request if the lot cannot be split.  She expressed her support for the project given that the applicant is not requesting a large unit or a stand alone house.
Mr. Melhus stated that he is slightly concerned that the garage is two stories.  His concern is lessened because the property is five acres and the building is not in close proximity to other houses.

With no further discussion, a motion was made by Mr. Carson, seconded by Mr. Keller, to recommend approval of the special use permit contingent upon resolution of staff comments.  Roll Call: Seven yeas, no nays.  Motion carried.

Comprehensive Plan Amendment – To consider a Comprehensive Plan Amendment for the WP-RB5 Sub-Area, which is the area that extends from Giles Road on the north to Schram Road on the south and from 96th Street on the east to 132nd Street on the west.  The applicant is the City of Papillion.  CPA-10-0001
Mr. Stursma advised that proposed amendment is a fairly substantial update to the Comprehensive Plan.  It was initiated as part of the design for the WP-RB5 reservoir, which will be used for flood control. He noted that it is located just east of 132nd St. and north of HWY 370. It is part of the Papillion Creek Watershed Partnership’s overall watershed management plan.  He explained that the plan is to help control flooding in the West Papio Creek.  Mr. Stursma advised that a land use and traffic analysis had to be completed as part of the design process. He explained that the City contributed extra funds to expand the study area to include WP-RB6 and WP-RB7.  Mr. Stursma indicated that the amendment project involved a design team, public participation, and City staff.  He noted that the ballpark site was selected at the beginning of the design process so it was incorporated into the amendment.  The study area is primarily shown as industrial mixed use on the current future land use map.  He observed that it was decided to adopt the amendment prior to the overall revision of the Comprehensive Plan so that it would be timed with the Schewe Farms development.  The comprehensive plan amendment will be incorporated during the overall revision of the current Comprehensive Plan.  Mr. Stursma explained that the land uses identified for the Schewe Farms development includes mixed use and commercial.  Mixed use also appears along HWY 370 and at critical nodes.  Mr. Stursma advised that the amendment includes a detailed traffic component.  The land use and traffic components are integrated.
Ms. Sanderson asked how the study area borders were selected.  She noted that the watershed extends south of Schram Rd.  Mr. Stursma advised that the watershed is primarily located to the west.  They considered both a land use area and the watershed in selecting a study area.  He noted that 132nd Street was selected because it is the western edge of the City’s jurisdiction.  Schram Road was selected as the southern boundary because it allowed HWY 370 to be included in the study area.  Mr. Stursma indicated that the primary focus is the area surrounding the reservoirs.

Mr. Keller asked if a future site for a middle school is included in the land use plan.  Mr. Stursma advised that a site is not specifically identified.  He noted that the school district was invited to be a part of the process to develop the plan.  The school district is working on a long range plan for school locations.  He indicated that it will be important to include the school district in the overall update to the Comprehensive Plan.  The Schewe Farms plat proposes a school site; however, that location may change.  He observed that school locations are flexible and residential developments tend to want elementary schools in their neighborhood. 
Mr. Keller voiced his support of the green street concept.  He noted that roundabouts add character to the area.

Chairman Mallory called for proponents and opponents.  Seeing or hearing none, he closed the public hearing and called for discussion amongst the Commission.

Ms. Sanderson observed that the purpose of the Comprehensive Plan is to provide a broad concept.  She indicated that schools can be added and roads can be changed.  Ms. Sanderson noted that elementary schools tend to be easier to locate than middle schools or high schools.  She voiced her support for the amendment.

Chairman Mallory noted that when the population supports the addition of a new school then action is taken by the school board.  He noted that site selection is not an issue for the Commission unless a special use permit is required.  Chairman Mallory noted that the lack of school site is not a reason to recommend denial.
With no further discussion, a motion was made by Mr. Smith, seconded by Mr. Melhus, to recommend approval of the comprehensive plan amendment.  Roll Call: Seven yeas, no nays.  Motion carried.

Chairman Mallory announced at 7:49 PM that the Commission would take a brief recess.  The Commission returned to business at 7:56 PM.

Ordinance Amendment – To consider an ordinance amendment to update Chapter 205 of the Papillion Municipal Code pertaining to Zoning Regulations.  The applicant is the City of Papillion.  TC-10-0001
Chairman Mallory opened the public hearing.

Mr. Stursma advised that the Zoning Regulations underwent a major update in July 2008.  He noted that staff has been tracking areas that need to be adjusted.  This proposed amendment fixes areas that required updates, clarifications, or adjustments.  Mr. Stursma explained that the changes are identified on the table attached to the staff report.  He questioned if the Commission wished to go over the entire table or if they preferred to discuss areas where there were comments or questions.

Ms. Sanderson noted that she had read the proposed changes and most of them make sense.  She observed that many of the changes are word changes like going from “non-attached” top “interior” to describe a side yard.  She stated that she had no issues with the proposed changes; however, she found the addition of the definition of “trailer” interesting.  Mr. Stursma advised that the section on recreational vehicle and residential parking was rewritten.  He noted that it is a section of code that staff deals with on a daily basis.  The current language is confusing and difficult for citizens to understand.  He indicated that an update to that section was not included in the previous update to allow more time for the Planning Department, Building Department, and Police Department to come to a consensus on how to modify the language.  Mr. Stursma noted that the Chief Building Official submitted comments regarding this section.  The Chief Building Official noted concern about the removal of the power to tow vehicles.  Mr. Stursma explained that the Planning Department does not tow vehicles for zoning violations.  He noted that Chapter 184 allows for the towing of unregistered or junked vehicles.  The Chief Building Official also noted concern about the removal of the tarp permit provision.  Mr. Stursma explained that the tarp permit provision fits best in Chapter 184 because it is used to deal with unregistered vehicles.  He noted that it may temporarily remain in the Zoning Regulations until it can be moved to Chapter 184.
Ms. Sanderson noted that it was worth taking the time to update the section to make it easier for citizens and other city staff to understand.  Mr. Stursma observed that the update will make enforcement easier.  It will also reduce confusion.

Chairman Mallory called for proponents and opponents.  Seeing or hearing none, he closed the public hearing and called for discussion amongst the Commission.

Mr. Melhus requested clarification about how the discussion should proceed.  Chairman Mallory advised that the Commission would discuss only TC-10-0001 as separate public hearings would be held for the other two amendments.  Mr. Stursma advised that this amendment fixes issues noted in the most recently adopted ordinance.  The consensus is that Commissioners will identify areas that they wish to discuss rather than going over every amendment.
Mr. Melhus noted that he has a couple of items for discussion.  The first item is golf course fence regulations.  He noted that approximately 30 people attended the last public hearing regarding this matter.  Most of the residents wanted fences to be restricted to wrought iron.  He is concerned that the ordinance allows for vinyl or wrought iron.  Mr. Melhus stated that the allowance for rigid vinyl fences should be removed.  He noted concern about how a rigid vinyl fence would appear.  He stated that vinyl should be removed because most of the fences on the golf course are wrought iron and the residents expressed a desire for wrought iron fences. 

Ms. Sanderson stated that she recommended the removing rigid vinyl the last time this was considered; however, City Council chose to allow rigid vinyl.  Mr. Stursma advised that City Council discussed the type of fence materials that should be allowed.  The Planning Commission recommendation included a recommendation to remove vinyl; however, City Council approved the materials as they appear in the ordinance.  Mr. Stursma observed that the Planning Commission could recommend removing vinyl again.

Ms. Sanderson declined to make a recommendation to remove vinyl as an option.

Chairman Mallory stated that he disagrees with removing vinyl as an option.  He noted that it is wrong to limit citizens to one type of fence given the investment that they are making.  He further noted that at a distance there is no difference between the two materials.  Chairman Mallory advised that citizens should be given more freedom in choosing their fence material.
Mr. Smith noted that the ordinance regulates the width of slats so the fence would not have wide vinyl slats.  He observed that the fence slats would be narrow and be more decorative than privacy in nature.

Mr. Melhus stated that he would like to see examples of vinyl fences that meet this ordinance.  He advised that the citizens requested that the fences be made of wrought iron.  Mr. Melhus noted that he wants to maintain a golf course environment with nice fences.  He recommended that vinyl be removed from the ordinance.

Chairman Mallory asked Mr. Melhus if there were any other items he wished to discuss.  Mr. Melhus advised that this was the only item.  Chairman Mallory stated that he did not wish to recommend the change; however, Mr. Melhus could make a motion to recommend it.

Mr. Beccard stated that images of vinyl fences were available on the internet.  He showed Mr. Melhus an example.

Mr. Smith stated that he resides on Tara Hills Golf Course.  He does not want privacy fences along the golf course.  He observed that at a distance a person cannot tell the difference between a wrought iron fence and a vinyl fence, given that the posts are the same width.  Mr. Smith stated that keeping the vinyl fences more decorative in appearance satisfies his concern.

Chairman Mallory stated that the ordinance previously prohibited fences on golf courses, which was not an issue unless there was a swimming pool.  He noted that the swimming pool fences are a safety and liability requirement.  He noted that Councilmember Mumgaard championed the recent change to the golf course fence requirements.  A limitation on the type of fence material was discussed; however, it is not sure how it went forward from Commission.

Mr. Schirber advised that a motion could be made to recommend approval and then a motion could be made to amend.  If the motion to amend fails, then the vote would be on the package as presented.  If the motion passes, then the voted could be on the package as amended.
Ms. Sanderson noted concern about § 205-218H(5), which allows the Board of Adjustment to modify swimming pool fence enclosure requirements.  She noted that the section has cause difficulties for the Board of Adjustment in the past.  She recommended that it be deleted in a future update.  She noted that this amendment should be to clean up the Zoning Regulations so she will not motion to amend it at this time.  Mr. Stursma noted that Ms. Sanderson could recommend that the change be made.

Ms. Sanderson noted that she is not sure why the City Council included vinyl as an option.  She stated her willingness to make a motion on the overall update.

Mr. Carson noted that there is a white fence on the first tee at Tara Hills Golf Course that is not transparent.  He asked if the fence could be changed by enforcing the covenants or through action by the City.  Mr. Stursma explained that the fence is grandfathered if it was in place prior to adoption of the ordinance that prohibited it.  He noted that if the fence is damage more than 50% of its value then it could not be rebuilt.  Mr. Stursma advised that he does not know the history of that fence.  Mr. Carson indicated that the fence was built about four years ago and it violates the covenants.

Mr. Carson questioned the addition of stacking requirements for vehicles.  Mr. Stursma explained that there is a limit on the number of recreation vehicles that can be parked on the front parking surface.  It is typical to see a boat or ATV on a trailer.  The Planning Department has received multiple inquiries about stacking trailers.  For example, a citizen asked if three trailers could be stacked.  Mr. Stursma indicated that the goal is for stacked vehicles to be roadworthy to ensure that they are safely stacked.
Mr. Carson noted that the Zoning Regulations are well put together.  He recommended that the building and landscaping standards be raised in the future.

A motion was made by Ms. Sanderson, seconded by Mr. Barker, to recommend approval of the ordinance amendment. 

Mr. Melhus stated his desire to amend the fence regulations because he does not want to ignore the will of the citizens.  He stated that he does not know the City Council’s reasoning allowing vinyl but it should be removed.

A motion was made by Mr. Melhus, seconded by Mr. Carson, to recommend that “vertical rigid vinyl” be removed from § 205-218G(4). 

Mr. Barker requested confirmation that the vote would be solely on the amendment.  Chairman Mallory confirmed.  

Mr. Barker stated that Shadow Lake allows too many varieties of fences.  The fences vary in height and slat size.  He noted that color is not a concern because a white fence might look nicer on some houses.  He observed that limits on choices should be left to the covenants.  Mr. Barker stated that a 1 ½ inch fence slat is reasonable.  He advised that there is a 100% price difference between the two types, which limits the budget.  He supports allowing two choices for consistency.

With no further discussion, a vote was taken on the motion by Mr. Melhus, seconded by Mr. Carson, to recommend that “vertical rigid vinyl” be removed from § 205-218G(4).  Roll Call: Two yeas, six nays by Mr. Barker, Mr. Keller, Chairman Mallory, Ms. Sanderson, Mr. Smith, and Ms. Sunde.  Motion fails.

With no further discussion, a vote was taken on the original motion by Ms. Sanderson, seconded by Mr. Barker, to recommend approval of the ordinance amendment.   Roll Call: Eight yeas, no nays.  Motion carried.

Ordinance Amendment – To consider an ordinance amendment to §205-220A(8) (Rear Yard Setback for Accessory Structures) of the Papillion Municipal Code pertaining to Zoning Regulations.  The applicant is the City of Papillion.  TC-10-0002
Mr. Stursma advised that the Planning Department has been asked by several people to consider reducing the setback for accessory structures.  The proposal is to reduce the setback from eight feet to five feet.  He read the table in the staff report that summarizes the setbacks in surrounding jurisdictions.  He noted that staff attempted to research the origin of the eight foot setback.  Staff concluded that the eight foot easement is consistent with the utility easement at the rear of lots.  Mr. Stursma advised that staff considered the pros and cons of reducing the setback.  The worst case scenario is that a building could be removed by the utility company if it is built in the easement.  Mr. Stursma indicated that citizens may question why they are allowed to build in an easement if city staff knows that it could be removed.  He indicated that the City is not responsible for enforcing easements.  The City could notify the landowner of easements and have them sign an acknowledgement.  The concern is that the next owner might not be aware of this acknowledgement so they would not know that the building is at risk of removal.  Mr. Stursma stated that another concern is that the City may be held liable if they notify some property owners about easements and not others.  He advised that the recommendation is denial due to the concerns.  Mr. Stursma indicated that he would like the Commission to discuss a reduction in the setback.  He noted that he received a call from a citizen regarding this amendment.  According to Mr. Stursma, the citizen stated that reducing the rear yard setback would “decriminalize” those properties that have accessory structures that do not meet the setback.  The citizen further stated that rear yards are smaller because the setbacks limits the space and causes the building to take up the yard.  The citizen also questioned how often buildings would be at risk for removal.  Mr. Stursma advised that he is not sure how often buildings are at risk for removal since the easement is to the utility companies.  He noted that he presented both sides of the debate because the issue is worth considering.
Mr. Barker expressed concern about the City having to follow up with citizens regarding the easement.  He questioned why the City should be concerned about building in an easement.  Mr. Stursma explained that the City is not obligated to protect the property owner; however, matching the setback with the easement protects them from the risk of having a building removed.  He observed that there could be a high cost associated with having a building torn down.  The question is whether it is better to have a smaller setback or have buildings removed.

Mr. Barker stated that he lives in an area with noncompliant sheds.  He agrees with the points raised by the citizen.  He observed that a potential buyer sees the plot plan at purchase so they will know that the building is at risk.  Mr. Barker stated that he supports decriminalizing noncompliant sheds provided that the City is not liable for sheds that are removed.
Mr. Schirber stated that the City would be involved because a permit is required to construct an accessory building.  He noted that if a building permit is approved to be built in an easement then utilities could be destroyed during construction.  He advised that implied consent could be argued.

Mr. Barker asked if the One-Call Law would release the city from liability.  Mr. Schirber stated that if a permit is issued then the homeowner may think that they could place a foundation in the area and hit a utility.  If an accident or explosion happens, the City could be blamed because the permit allowed a building in that location.

Chairman Mallory requested confirmation that the City’s liability is greater if the setback does not match the easement.  Mr. Schirber confirmed that this is his opinion.
Chairman Mallory called for proponents and opponents.  Seeing or hearing none, he closed the public hearing and called for discussion amongst the Commission.

Chairman Mallory advised that the decision should be simple given the City Attorney’s recommendation.  He agreed that as a layman he would think that the City is giving consent by issuing a permit.

Ms. Sunde advised that citizens must call the One-Call system prior to digging or they are breaking the law even if a permit is granted.  Mr. Smith confirmed Ms. Sunde’s assessment as he is a member of the One-Call Board.

Mr. Melhus asked how far a citizen could dig before a call was required.  Mr. Smith advised that any depth requires a call.

Ms. Sanderson stated that she has a playhouse on her property that might need to be moved.  She regrets building the playhouse.  She did not obtain a permit because it is small enough not to require one.  Ms. Sanderson advised that she is hesitant to recommend decreasing the setback.  She is concerned that most homeowners do not realize how many utilities are located in the easement.  She is also concerned that buildings located in the easement may need to be moved.

Mr. Smith requested confirmation that the motion would need to be in the affirmative.  Chairman Mallory confirmed.

Mr. Keller requested confirmation that the Planning Department put the amendment forward at the request of a citizen.  Mr. Stursma advised that staff has received several versions of this request.  The Building Department is also frequently asked to consider a reduction in setbacks.  Mr. Stursma noted that a City Councilmember requested that a setback reduction be researched.  A formal application was not received; however, the number of requests led to discussion about a reduction.  He advised that this request was not placed within the overall update because it merited its own discussion.  He also does not want to jeopardize adoption of the other amendments.
Mr. Keller asked Mr. Stursma to define setback and easement.  Mr. Stursma advised that the setback is the distance between a property line and where a building can be built.  Mr. Keller noted that he was told his deck had to be 30 from his property line.  He requested confirmation that this is an example of a setback.  Mr. Stursma confirmed.  He further advised that an easement is a legal agreement that allows a property owner to maintain ownership of their property while giving rights to the property to another entity.  In the case of a utility easement, the company has the right to locate, maintain, and access utilities within the easement.

Mr. Keller expressed concern about allowing structures to be built in an easement if the City could be held liable.
With no further discussion, a motion was made by Mr. Smith, seconded by Mr. Barker, to recommend approval of the ordinance amendment.  Roll Call: One yea, seven nays by Mr. Barker, Mr. Carson, Mr. Keller, Chairman Mallory, Mr. Melhus, Ms. Sanderson, and Mr. Smith.  Motion failed.  Recommendation is denial.

Ordinance Amendment – To consider an ordinance amendment to update Chapter 205 of the Papillion Municipal Code pertaining to Zoning Regulations to provide regulations for age restricted uses.  The applicant is the City of Papillion.  TC-10-0003
Chairman Mallory opened the public hearing.

Mr. Stursma advised that this request is being presented for debate.  It is an attempt to provide a creative solution for age restricted uses.  He explained that consideration of age restricted uses started when the tattoo parlor located in the downtown area near the junior high.  The City received a mixed response to the tattoo parlor.  It would be an unfair burden to place on a single use.  Mr. Stursma observed that an age restricted use could warrant additional debate to issues such as the proximity to a school or church or the number of uses in an area.  The proposal is to make age restricted uses subject to the special use permit procedure.  Mr. Stursma advised that age restricted uses would include tattoo parlors/body art shops, tobacco sales, gun sales, cocktail lounges, gambling, and liquor sales.  He noted that sexually oriented businesses would not be included because it has its own process.  Mr. Stursma indicated that staff debated creating regulations for age restricted uses without identifying specific use versus regulating specific uses that are age registered.  It was hard to regulation age restricted uses without identifying specific uses.  He advised that it would be easy to miss the additional regulation since it would not be identified on the permitted uses table.  It would also create pressure on staff to determine if which uses should be categorized as age restricted.  Mr. Stursma advised that the goal is to have a clear ordinance that identifies age restricted uses on the permitted uses table.  The goal is for the Commission to debate whether or not this type of regulation is a necessity.  He noted that staff was unable to locate an example of a similar ordinance.  He explained that staff identified uses that it would be appropriate to regulate as age restricted.  He asked the Commission to consider additional uses that should be on the list or language to catch uses that have not been considered.
Chairman Mallory called for proponents and opponents.  Seeing or hearing none, he closed the public hearing and called for discussion amongst the Commission.

Mr. Melhus questioned if staff researched to find examples of other similar laws.  Mr. Stursma advised that staff researched other laws.  The intent is to capture all age restricted uses but staff was unable to find a good example.  He noted that it is difficult to regulate age restricted uses without specifying which specific uses fall into that category.  Staffs solution was to identify specific uses that will be regulated under as age restricted use types.

Mr. Melhus expressed concern about tattoo parlors.  He stated his support for strengthening regulations related to tattoo parlors.  He noted that age restricted activities could be done in places such as drug stores.  As an example, guns are sold in Wal-Mart.

Ms. Sanderson stated that the ordinance amendment is a good attempt to establish regulations but she questions its ability to succeed.  For example, juice bars were created to get around regulations.  She supports protecting residents by notifying them that an age restricted use is proposing to locate in their area.  Ms. Sanderson noted that the regulations could be removed if they do not work.
Mr. Melhus questioned what the age was to obtain a tattoo.  Mr. Stursma advised that tattooing is regulated by the state.  He noted that many age restricted uses are highly regulated at the state level.  Regulating the operational aspects of the business is redundant with respect to safety, given the state regulations.  Mr. Stursma stated that the focus would be on location.  It is appropriate to consider the character of the area and the number of similar uses.  The special use permit procedure could address these concerns.  Mr. Stursma noted that the specific design of the business would not be considered as part of the special use permit.  He observed that it is important not to pick on specific uses.  He recommended that the ordinance be cautious and conservative.  It should be straight forward so businesses cannot evade it.

Ms. Sunde summarized that cocktail lounge, liquor sales, and gambling are existing uses while body art, gun sales, and tobacco sales are being added.  She stated that she cannot support the amendment because it is too regulatory.  She noted that Claire’s could be considered an age restricted business because they provide ear piercing.  Business that provide permanent make up could also be regulated as age restricted.

Mr. Keller requested confirmation that this ordinance amendment would require City Council approval a special use permit for age restricted uses.  Mr. Stursma confirmed.

Ms. Sanderson stated that residents could provide input as part of the special use permit process.  She noted that the number of uses in an area could be limited.  Renewal of the permit could also be required.  She noted that it is similar to state regulations.
Mr. Keller questioned why a body art facility would be controversial given that there is a bar across from the public library.

Chairman Mallory stated that the ordinance is not ready to move forward to City Council.  He has questions about how a business like Wal-Mart would be regulated since it sells guns, tobacco, and liquor.  He questioned if Wal-Mart would be considered an age restricted business if sales of those items exceeded 50%.  He is also concerned that military recruiting and car sales could be targeted as age restricted uses.

Mr. Melhus recommended that the Planning Commission provide specific changes so the ordinance could be rewritten or send it to City Council for consideration.

Chairman Mallory stated that the ordinance is not ready to be considered at City Council.  He noted concern about whether or not the idea has merit.  Many of the uses are already regulated.  He observed that a negative bias could be associated with being labeled as an age restricted use.

Mr. Melhus asked Mr. Schirber for his opinion on the ordinance amendment.  Mr. Schirber advised that he received the ordinance over the weekend so he has not had time to prepare his thoughts.

Ms. Sunde questioned if businesses involved in leasing properties would be considered age restricted since underage people cannot sign leases.

Mr. Barker advised that scenarios like that is the reasoning for why a broad regulation is not being proposed.  Specific activities are classified as age restricted.  Mr. Barker understands the point that many businesses could be impacted under a broad regulation.  His concern is that the City plan so that a pawn shop does not located next to a church that is next door a school, which is next door to a tattoo parlor that is next to a city park.  The request for an age restricted activity would have to come to the Planning Commission for a recommendation on whether or not is the best long term use.  A different location may be needed due to the mix of uses.
Mr. Stursma advised that the proposal is to identify specific uses as age restricted versus have a broad category of age restricted that could encompass many uses.

Ms. Sanderson proposed to make a motion to table the request to the February Planning Commission meeting.  She questioned if this was the first appearance of the ordinance amendment.  Mr. Stursma advised that this is the first time that it has appeared at a public meeting.

With no further discussion, a motion was made by Ms. Sanderson, seconded by Mr. Barker, to table to the ordinance to the February 17th Planning Commission meeting or the next meeting that is held.  Chairman Mallory stated that it should be a public hearing.  Roll Call: Eight yeas, no nays.  Motion carried.

OTHER BUSINESS
With no further business to come before the Commission, a motion was made by Ms. Sanderson, seconded by Mr. Smith to adjourn.  The meeting adjourned by unanimous consent at 9:22 PM.
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