NRPRRRRR R R
COOWONOUIRARWNROOONOUTRWN K

WNNNDNDNDNDDNDDNDN
QOWoO~NOUITRRWNBEF

wWww
WN -

W W w
o 01 b

ogoaoabhrbbbhrbSBPArDPEAPRERDPPRPOWW
NPFPOOONOUIRRWNPFP OO

U1 Ol
W

City of Montgomery
City Council Work Session Minutes
October 24, 2007

Present City Council Members Present
Cheryl Hilvert, City Manager Gerri Harbison, Mayor

Terry Donnellon, Law Director Mark Combs

Susan Hamm, Clerk of Council Barry Joffe

Frank Davis, Community Development Director William Niehaus

Wayne Davis, Assistant City Manager Lynda Roesch

Peter Hames, Finance Director Todd Steinbrink

Bob Nikula, Public Works Director Ken Suer

Amber Morris, Recreation Director

Don Simpson, Police Chief

Matthew Vanderhorst, Customer Service Director
Paul Wright, Fire Chief

City Council convened in Council Chambers for the work session at 7:00 p.m. with Mayor Harbison presiding.
ROLL CALL

Mayor Harbison asked for a motion to dispense with the roll call since everyone was in attendance.

Mr. Steinbrink moved to dispense with the roll call. Mr. Suer seconded. City Council unanimously agreed.

SPECIAL PRESENTATION

Presentation of the Jerry Beitman Award

Mr. Tom Wolf, Assistant Fire Chief introduced Ms. Patt Zurlinden and Mr. Jeff Kuhn He explained that Ms.
Zurlinden and Mr. Kuhn are members of the Blue Ash Protective Association. He further explained that the
Blue Ash Protective Association is an organization that evolved from the old Blue Ash-Montgomery Life
Squad, which was the private company that provided EMS service to the City of Montgomery, City of Blue
Ash, Sycamore Township and Symmes Township from 1955-1993.

Mr. Kuhn explained that this award is the Jerry Beitman Award, which is named after Jerry Beitman’s father,
who was a member of the Blue Ash-Montgomery Squad in the early 1960’s, until he was tragically killed in a
construction accident. He further explained that this award is given to members of the general public and to off-
duty police and/or fire officers who attempt life saving procedures on someone who is in a life threatening
situation. He read the letter which nominated Police Lieutenant Jerry Beitman for the award. The letter stated
that Lieutenant Jerry Beitman was being nominated for receive this award for his quick response on a member
of his family who collapsed at a family event. Jerry performed CPR on his uncle until the arrival of the life
squad. He presented Lieutenant Jerry Beitman with the Jerry Beitman Memorial Award.

GUESTS AND RESIDENTS

There were no residents or guests to address council tonight.

ESTABLISHING AN AGENDA FOR NOVEMBER 7, 2007

Pending Legislation
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An Ordinance to Make Appropriations for Current Expenses and Other Expenditures of the City of
Montgomery, State of Ohio, During the Fiscal Year Ending December 31, 2008 (2™ Reading)

Mr. Combs explained that this is the beginning of the process for the adoption of the 2008 budget. He further
explained that the ordinance is written in a new format to appropriately reflect the State Auditor’s request to
report on personnel and non-personnel costs in each budget area. He also explained that City Council conducted
a formal budget review session of the 2008-2012 Operating and Capital Improvement Budgets on October 4,
2007.

New Leqislation

A Resolution Accepting the Amounts and Rates as Determined by the Budget Commission and
Authorizing the Necessary Tax Levies and Certifying Them to the County Auditor

Mr. Peter Hames, Finance Director, explained that on June 27, 2007 City Council adopted the Tax Budget,
which is one of the benchmark steps in the annual fiscal plan for the City. Part of that was the identification of
certain revenues from property taxes, submitted to the Hamilton County Auditor, who submits it the Hamilton
County Budget Commission for review and approval of the 2008 Montgomery Tax Budget. He further
explained that the next step in the process is for City Council to certify the taxing rates included in 2008 Tax
Budget. He also explained that in order for taxes to be collected in fiscal year 2008, City Council action is
required to certify the tax rates and amounts as presented by the Hamilton County Budget Commission, which
would result in the estimated collections as specified in the City’s 2008 Tax Budget.

A Resolution Accepting a Bid and Authorizing the City Manager to Enter into a Contract with Morton
International, Inc., Morton Salt Division, for the Purchase of De-Icing Rock Salt

Mr. Bob Nikula, Public Works Director, explained that this is for the annual purchase of de-icing rock salt. The
city advertised for bids and has reviewed the four bids received and determined that Morton International, Inc.,
Morton Salt Division was the lowest and best bid received at $45.74 per ton. He further explained that the City
typically purchases 1000 tons of de-icing rock salt during an average winter; however, the contract would not
obligate the City to purchase any more salt than is necessary for snow removal and de-icing during the 2007-08
winter season.

A Resolution Authorizing Internet Auction of Surplus Personal Property and Authorizing a Contract
with Propertyroom.Com, Inc.

Mr. Don Simpson, Police Chief, explained that this is a renewal contract that designates Propertyroom.Com,
Inc. as the city’s initial internet auction site and allows for the disposal of surplus property through their website
and the money that is gained from the sale of the property is then returned to the city.

Resolution Adopting the Hamilton County Natural Hazard Mitigation Plan

Mr. Paul Wright, Fire Chief, explained that the Natural Hazard Mitigation Plan was originally adopted by City
Council in 2004. The Hamilton County Emergency Management Association revised the plan in March of
2007, and has requested that all jurisdictions adopt the revised plan in order to comply with Federal Emergency
Management Agency (FEMA). He further explained that the revisions of the plan involved minor changes to a
few jurisdictions in regard to a new timeline for action items; however, none of the revisions affected the City of
Montgomery. He also explained that these rules and regulations require that for disasters declared after
November 1, 2003, a local government must have a mitigation plan approved in order to receive HMGP
(Hazardous Mitigation Grant Plan) project grants.
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A Resolution Adopting Rules and Procedures for Council

Mr. Donnellon, Law Director, explained that Ohio HB9 was adopted this last year to revise some of the
processes and disclosure requirements under public records. As part of that, the city agreed it would revisit the
issue of draft minutes and the process of when the city would release the minutes for public review. He further
explained that the concern the city has had in the past was where to define along that continuum from the clerk
taking notes tonight until City Council receives documents to approve when those minutes are appropriate for
public review. He further explained that draft minutes are not formal minutes until adopted by City Council.
Therefore, what staff has done is stepped back and looked at the draft minutes as a separate document from the
final minutes and looked at trying to adhere to the new public policy, which is as much disclosure as possible.
He also explained that he would recommend that City Council amend the City Council Rules of Order and
Procedures to allow draft minutes of City Council and any Board or Commission to be available to the public at
the same time the minutes are released to the City Council, and any Board or Commission for their review.
Given the fact that these would be decision-making documents, which are one of the definitions under the Ohio
law, staff felt this was the appropriate timeline from which the minutes could be reviewed and commented on by
the public.

Mr. Suer asked Mr. Donnellon if he would continue to explain the adoption of public records policy and
performance standards.

Mr. Donnellon explained that also as part Ohio HB9, the City is required to adopt a formal record policy and to
post signage at City Hall and/or other public buildings, which acknowledges the City’s commitment to make public
records available upon request for reasonable review. He further explained that there are not a lot of changes; and
what this policy would be doing is taking what had been informal policies in the past and putting them in black and
white. This policy would be adopted as part of the Policy and Procedure Manual for all city employees. He
explained that policy included the following:

e The city will designate who is responsible for public records within the city, which would be the office of
the City Manager.

e Public records must be made available for inspection promptly. Copies of public records must be made
available within a reasonable period of time. Prompt” and “reasonable” take into account the volume of
records requested; the proximity of the location where the records are stored; the physical state of the record
and the necessity for any legal review of the records requested.

o All requests for public records must either be satisfied or be acknowledged in writing within three business
days. If arequest is deemed significantly beyond “routine” such as seeking a voluminous number of copies
or requiring extensive research, the acknowledgement must include: an estimated number of business days
it will take to satisfy the request; an estimated cost if copies are requested; and any items within the request
that may be exempt from disclosure.

o The City will charge only the actual cost for making copies, which has been determined to be seven cents
per copy. A cost for color copies has not been established since this is still new in the process and typically
people are asking for black and white records; however, the policy does allows for the cost of color to be
established. If the City uses an outside copying service to make the copies, such as blue prints or large
volume requests, the requester will pay the cost of the entire copying job, as billed by the copying service.

e Records will be copied to paper or if the record is kept by the City in another medium, the requester
may request that the record be produced in that alternate medium. There is no requirement that the City
create records in an electronic format if such records are not already maintained or retained in that
format.
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He explained that the policy was being adopted administratively; however, staff is asking that City
Council provide acknowledgement and endorsement of the policy. He further explained that the reason
the policy was not being made part of legislative policy is if it was made a resolution or an ordinance,
then anytime the staff needed to make changes as business dictates, it would take a long process for City
Council to catch up. He also explained that the City is not required by the new law to adopt the policy by
ordinance or resolution, therefore City Council is being asked to adopt it by motion.

Mayor Harbison indicated that several members of City Council were in attendance at the Government Affairs
Committee of City Council for the discussions on the matter and that several members attended the public
records training provided by the Attorney General’s office.

ADMINISTRATION REPORT

Ms. Hilvert reported on the following items:

e The annual Volunteer Appreciation Dinner is scheduled for Thursday, November 29, 2007 at 6:30 p.m.
at the Montgomery Business Club.

e There are a couple of dates that City Council needed to save on their calendars—the first is Monday,
November 12, 2007 at noon when we will dedicate the Gateway green space and also commemorate
Veterans’ Day. The second is Sunday, December 16, 2007 at 2:00 p.m. at St. Barnabus Church when
we will commemorate the 25" anniversary of the FBI plane crash in downtown Montgomery and honor
those who lost their lives in this event, which remains today the largest incidence of loss of life in FBI
history.

e The Finance Committee has cancelled its meeting for the month of November.

e The Planning, Zoning and Landmarks Committee has moved its regularly scheduled meeting for this
month from Monday, November 5, 2007 to Monday, November 12, 2007 at 4:30 p.m.

e The Community Improvement Corporation will meet on November 7, 2007 at 6:30 p.m. to review two
applications for the Montgomery Road Landscaping Assistance Grant Program.

o The Bell Tower will be installed along Ted Gregory Lane on Thursday, October 25, weather permitting.

e The fountain basin at the Triangle Point Plaza was installed this week. Once again rain caused delays,
preventing the final completion of the basin installation and surrounding improvements; however, that
work should be completed by the middle of next week with the installation of the fountain centerpiece
beginning as early as November 1, 2007.

o The City received notice this week that the collective efforts by the City of Montgomery and the City of
Blue Ash requesting Ohio Department of Transportation to review engineering alternatives to alleviate
traffic congestion at the Pfeiffer Road/I-71 interchange will be funded through an Ohio Department of
Transportation Interchange Modification Study. This is the beginning of a process that hopefully will
result in decreased congestion during peak travel hours. The timetable that was described indicated that
the in-house study should be completed by mid-summer 2008. Based on the results of the in-house
study, selection of a consultant to design improvements could begin as early as August 2008, with an
estimated 12-24 month design period, possibly by mid-2009. Staff will provide additional updates as
more information becomes available.
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o Staff was notified this week by Vivian Llambi that she plans to donate a bronze plaque for installation at
the Triangle Point Plaza. Staff will be working out all of the details concerning the information that will
be included on this plaque. Due to the relatively late notice regarding this generous donation in relation
to the planned dedication ceremony, the plaque will not be in place in time for the November 12, 2007
event, but will be a great addition recognizing this wonderful public space that will soon be complete.

e Thanks to all City Council and staff members who attended one or more of the sessions this week with
Tony Gardner. This was an excellent refresher course on the higher performance principles that the City
is trying to pursue and also afforded us as a team to identify new activities and projects we can
undertake to assist us in reaching these goals in the future.

o The Governmental Affair, Parks and Recreation, and the joint meeting of Public Works and Law and
Safety Committees have moved their regularly scheduled meetings for this month from Tuesday,
November 20, 2007 to Tuesday, November 27, 2007 at 2:30 p.m., 3:30 p.m. and 4:30 p.m.

GUEST AND RESIDENTS

Mr. Richard White, 10205 Glenash Court, noted that he had a question relative to the Resolution adopting Rules
and Procedures. He asked if this was a change to the rules and procedures adopted in April.

Mr. Donnellon noted that the proposed resolution would amend the section of the Rules and Procedures dealing
with minutes. He further noted that the amendment would require that City Council and board and commission
draft minutes will be made available to the public once they have been included in a packet for distribution to
City Council members and/or board and commission members.

Mr. Suer stated that all draft minutes will have a disclaimer statement included in the header of the minutes and
a “Draft” watermark, until such time that they are formally approved by the appropriate body of the City.

CITY COUNCIL MEMBERS REPORTS

Mr. Suer moved to affirm the Public Records Policy and Performance Standards. Mr. Niehaus seconded. City
Council unanimously agreed.

Mr. Suer moved to appoint Mrs. Ann Blomberg to the vacant position on Sister Cities Commission expiring
February 28, 2008. Ms. Roesch seconded. City Council unanimously agreed with the appointment.

Mr. Suer moved to reappoint Mrs. Ann Blomberg to the Sister Cities Commission for a term expiring February
28, 2011. Ms. Roesch seconded. City Council unanimously agreed with the reappointment.

Mr. Niehaus explained that the Public Works Committee of Council held a joint meeting with the Law and
Safety Committee of Council on October 16, 2007 and discussed a study on u-turns on Montgomery Road from
Schoolhouse Lane to Pfeiffer Road. He further explained that this study was an analysis completed by staff and
Mr. John Pagano, Senior Traffic Engineer with CDS Associates Inc. The discussion included a review of u-turn
regulations found in the Ohio Revised Code and AASHTO standards utilized in roadway design when engineering
for permitted u-turns. The Committee reviewed the “auto-turn” analysis and diagrams for each intersection and
median opening between Schoolhouse Lane and Pfeiffer Road utilizing design vehicle criteria and specifications
found in AASHTO guidelines.
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Mr. Joffe explained that the analysis looked at the u-turns from two perspectives: compliance with the ability to
turn; the turning radius and the site distance. Some of the southbound u-turns were in compliance with both
criteria; however, there were several that only met one criteria and in one or two cases the u-turns met none of
the criteria. The committees referred the study back to staff to come back with a proposal as to what actions
might need to be taken on the respective u-turns in order to eliminate the non-compliance factors.

Mr. Bob Nikula indicated that over the next month or so staff will be attempting to analyze the frequency of use
at some of these locations. He further indicated that there were a total of eleven locations identified. There are
some locations that are being used regularly and there are others that being used less frequently. Staff will be
attempting to quantify the numbers; however, an automated or manual type of counter will not work, therefore,
the numbers will have to be obtained by an observer. He also indicated that staff would start out obtaining
numbers during peak travel hour periods, and then proceed onto other hours.

Mr. Niehaus asked Mr. Nikula if he would have any recommendation for actions.

Mr. Nikula noted that staff is planning on bring forward some recommendations and ideas to bring things into
compliance or identify those that would be difficult to bring into compliance with the criteria mentioned.

Ms. Roesch stated that she attended a Blue Ash/Montgomery Symphony Orchestra meeting held this month. A
holiday concert will be held on December 2, 2007 at the Assembly of God Church at 7:30 p.m., and the
Valentines Day concert will be held on February 10, 2007. She further stated that she also attended an OKI
meeting, a Beautification and Tree Commission meeting, a Parks and Recreation Committee of City Council
meeting and the Parks and Recreation Commission this month. At the Parks and Recreation Committee of City
Council meeting staff reported that the Municipal Swimming Pool had met all the goals established for 2007.
The consultant is still working on the Parks Master Plan, which will be delivered to Parks and Recreation
Commission about a week before the December 6, 2007 commission meeting; there will not be a November
meeting.

Mayor Harbison noted that she and several other members of City Council attended the Red Ribbon Breakfast,
on Monday, October 22, 2007 at the Embassy Suites Hotel in Blue Ash. She further noted that she received a
letter from the City of Blue Ash inviting City Council to attend their Veterans Day Celebration on Sunday,
November 11, 2007 at 10:30 a.m. She also noted that she, Ms. Hilvert, and Mr. Suer met with Dr. Adrienne
James and two Board of Education members to further communications between the City and the Schools. She
also noted that she met with Ms. Cathy Wagner, Symmes Township Trustee, to talk about further relationships
between the City and Symmes Township. Ms. Hilvert and Mr. Jerry Beckman, Symmes Township
Administrator, will be scheduling a meeting for sometime in January to discuss furthering the relationship
between Symmes Township and the City. Several City Council members attended a public records training.

MINUTES

Mr. Niehaus moved to approve the minutes from the August 22, 2007 Work Session, August 1, 2007 Business
Session, August 8, 2007 Special Session, September 19, 2007 Public Hearing, September 19, 2007 Work
Session and October 3, 2007 Business Session. Mr. Steinbrink seconded. City Council unanimously approved
the minutes.

OTHER BUSINESS

Ms. Hilvert explained that the staff has been in labor negotiations with the FOP bargaining unit for the past few
months. On September 25, 2007, a Fact Finder was brought in to conduct a hearing with both sides. The Fact
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Finder’s report was received on Monday, October 22, 2007; a summary of the report was sent to City Council.
She further explained that the report highlighted the following:

e There were no changes to the benefits section of the contract language; however, prior to getting into the
fact finding process both parties agreed upon an additional .35 cents per hour for those officers that are
assigned to the position of detective, due to the fact that those officers are basically on-call all the time.

e The wages that were included in the fact finding report were 3 percent effective July 1, 2007, 3.5
percent in 2008, and 3.5 percent in 2009. The Fact Finder did award a portion of the City’s merit based
pay plan with the encouragement that both parties would continue to work towards implementing the
rest of the merit based pay plan.

e The FOP had been requesting that the City move away from the current Healthcare cap system to a
percentage based employee contribution system. The staff held to continuing the cap system, because
they believe that the cap system is the best incentive for the employees to make changes to their health
insurance. The staff also believes that the use of the cap system has been reflective in the rates, which
are below other public sector entities in the greater Cincinnati area. The Fact Finder did award
maintaining the cap system that has been in place for the past ten years. The Fact Finder also granted
the cap increases the staff had requested of six percent, six percent and six percent for the medical
insurance for the next three years and three percent, three percent and three percent for dental insurance
for the next three years, which is consistent with what has been done with all the other city employees,
including the IAFF.

e The Fact Finder did award to the City its request to clarify language on the hours of work section of the
contract, unfortunately that has addressed some other sections of the contract that is going to negatively
impact some of the officers in the bargaining unit because they will no longer be receiving consistent
pay checks. Staff has recognized that this is going to cause some problems, therefore staff wants to sit
down and work with them and try to resolve this matter.

She also explained that staff is recommending that City Council accept this report. The FOP met on Tuesday,
October 23, 2007 and according to the City’s Labor Attorney the FOP failed to reject the contract, which is what
their FOP representative said. Basically, what this says is that the FOP does not want to put their stamp of
approval on it, nor did they choose to reject it. She noted that the FOP did however, extend an invitation for the
staff to come back to the table to explore modifying the report. She further noted that with fact finding reports
both sides can accept the report, but you can still go back to the table to continue to negotiate, which is what the
staff would very much like to do. Her recommendation to City Council would be to approve the Fact Finders
report and accept the FOP’s invitation to explore modifying the report.

Mr. Combs voiced his appreciation for the efforts. He noted that he read the Fact Finders report in detail and he
felt that the Fact Finder did leave some wiggle room in the report for some of the other issues. He further noted
that the fact the health package was left intact was very important and that seems to be the biggest costs that
every government and every level is facing right now, so holding that line was very prudent. He also noted that
he felt that it would not be serving the City very well, if City Council did not approve the report and keep the
door open for additional negotiations.

Mr. Joffe asked there was any further comment on the issue of step increases vs. the range increases.

Ms. Hilvert noted that it was a little disappointing that the Fact Finder did not award the merit based pay plan,
since this plan is in process for all of the employees, throughout the City, except for this bargaining unit. She
further noted that the Fact Finder does talk about how difficult it is to impose these new concepts on these
bargaining units, and there are few, if any merit-based pay systems in FOP labor contracts across the State. The
City is very much breaking new ground; the agencies that have merit-based pay tend not to be organized under
the FOP. Internal compliability is important to the Fact Finder, but they are also going to look and compare to
what other FOP units have. She also noted that the report does award a potion of the merit based system, which
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will make all of the employees on some type of merit based pay plan with the exception of one or two
individuals that are still in the first three years of their careers.

Mr. Suer noted that the Fact Finder did make some statement in the report encouraging the City to continue
along this line, which he felt could possibility mean that some changes could happen in the future.

Mr. Joffe moved to accept the Fact Finding report and the invitation by the FOP to go back to the table. Ms.
Roesch seconded. City Council unanimously agreed.

Mr. Combs explained that he had circulated two draft motions to City Council tonight. He further explained that
he could not speak for everyone and he did not know what types of overtures that have been make to them, but
he has had people at church, and people in his neighborhood approach him and say “with this park initiative
there is some confusion” and the question they have for him is “where does City Council stand on that?”.
Therefore he has prepared two motions; the first one identifies what the issues are and the concerns of City
Council and the second one takes a position. He stated that the second motion would be the one that he would
prefer to activate; (however, he was open to how the other City Council members felt). He explained that his
position is that City Council has a petition that mandates a purchase with an open-ended obligation; there is no
ceiling on the purchase; there is no indication on how much is enough. He further explained that at the opening
meeting that City Council had on this subject, the question was posed specifically to the petitioners; “how much
is too much?”; the answer was $100 million and he asked if $10 million was too much and the answer was “no”.
He stated that if $10 million is not too much and $100 million is too much; then the answer must be somewhere
between $10 million and $100 million and at what point in time is the City off the hook. He further stated that
the initiative petition has no safeguards, giving City Council discretion to make that call and for those reasons
and others he felt that City Council needed to make a public statement on this issue and he felt that it needed to
say that City Council does not think it is a good idea and City Council is encouraging the residents to vote no
and explain why. He explained that he included three bullet points in the motion; the first being eminent
domain, which deeply troubles him and he has seen the result of this in the past and this is going to be litigation
that spins; and it is going to spin in a negative way from the City’s perspective. It opens the door, and not that
the City has done anything wrong, because he felt that the D-3 zoning is good zoning for that property; however,
this could result in the property owners building a case for a commercial evaluation and that it is improperly
zoned, which will set off a whole new set of problems for the City, especially if the judge or the jury agrees with
the property owner’s version of the evaluation. Then there are the costs for development, litigation, attorney
fees and reforesting of the entire 10 acres since most of this property is honeysuckle and poison ivy, which will
kill out the trees over time; along with the fact that seventy-five percent of the trees are ash trees, which will
have to be removed because of the Emerald Ash Borer. He further explained that he would love to have a park
there; however, he did not want to write a blank check for the property and he did not want the City getting
drawn into unwanted litigation. He also explained that the City needed to cover itself from the standpoint of
financial stewardship and City Council has a fiduciary responsibility to 10,000 people, and City Council needs
to make a strong public policy statement. He continued to explain that he was sure that most people were well
intended when they signed the petition; however, he did not think that they entered into it with their eyes open
and he thought that City Council needed to make it very clear where it stands on this issue. He read the
following motion:

“Montgomery residents will be voting on Issue 35 and Issue 36 on November 6, 2007. Issue 36 is the result of
an initiative petition and obligates the City to acquire approximately 10 acres along Montgomery Road between
Schoolhouse Road and the City Safety Center as park land. Issue 35 was placed on the ballot by Montgomery
City Council to help fund the initiative if it is passed by the electorate. For the reasons that follow, I
respectfully move that Montgomery City Council issue a public statement recommending a ““no” vote on
November 6, 2007.
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Statement of Facts

The 10 acres at issue are owned by four different parties or investor groups. In response to inquiries from the
City, these owners have expressed no interest in donating any portion of the property to the City, nor have they
shown any interest in selling the property to the City. Issue 36 places the City in a position where it is mandated
to buy property from owners who are unwilling to sell.

In 2005, the city-wide resident survey with 1646 households (45%) responding revealed only 1 specific
reference to acquiring this particular property and 9 other general responses about the desire for more green
space. In March 2007, the Parks Master Plan yielded 312 responses with only 5 specific references to this
particular property and 14 other general responses about the desire for more green space. The proponents
made no proposals to the Parks and Recreation Commission, which would have provided a forum to solicit
public feedback on the desirability of acquiring these properties for park land. The initiative petition fails to
place a ceiling on the cost, nor does it identify how much the City should pay or how the City should pay for it.

Specific Concerns
Members of council are concerned with the following realities if Issue 36 passes.
@ The City will be compelled to use its power of eminent domain to take the properties for park
purposes. This means costly litigation for the City in addition to unknown cost of acquisition, which

will be decided by a judge or jury. The City also risks an award of attorney fees to the property
owners if they prevail.

2 In addition to the undetermined acquisition cost, there will be costs of development, including off-
street parking and other amenities. In absence of a park plan, the final costs are a matter of
conjecture.

3 The cost of reforestation has not been considered by proponents of Issue 36. Large portions of the
property are overgrown with honeysuckle and poison ivy, which must be cleared to give new trees
the chance to thrive. Ash trees account for 75% of the trees on the 10 acres. Absent some
undiscovered treatment for the emerald ash bore, they will be dead within 5-10 years, and the City
will bear the added expense of removal and reforestation

Recommendation
For the foregoing reasons, Montgomery City Council recommends a ““no” vote on Issue 36.

Voters will also see Issue 35 on the ballot. This is the levy intended to help fund the acquisition and
development if Issue 36 passes. Montgomery City Council is already on record that it will not proceed with the
tax levy if Issue 36 fails. For those voters inclined to acquire the 10 acres at issue, Montgomery City Council
recommends that they also support Issue 35.”

Mr. Combs moved passage of the motion. Mr. Niehaus seconded.

Mr. Suer explained that the points that Mr. Combs mentioned pretty well summarized the concerns that he has
had with eminent domain and the costs it will add to the project and the unknown cost of the property.

Mr. Niehaus explained that he felt that everything that had been stated in the motion had been considered by
City Council. He further explained that he also felt that there are too many question marks involved with the
cost, eminent domain and the extension to other issues. He further explained that ever since he has been on City
Council and the Planning Commission the property owners had hesitation to sell this property and when
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approached in the past they have indicated that they were not pleased with the zoning and that it should be
rezoned to something else; therefore he felt that this could become an issue if it goes to court. He also explained
that he is not against buying the property; however, it should be done in the proper way and with the less amount
of risks.

Ms. Roesch indicated that she would not be taking a position and will be abstaining for the same reasons she has
stated before; that members of her firm represent property owners of this land.

Mr. Joffe indicated that he fully supports the reasoning of the motion and the points made in the statement of
facts as well as the specific concerns. He further indicated that he also agrees that City Council needs to come
out with a statement because he felt that it would be helpful to citizens. He also indicated that he had one
reservation, as to whether City Council should overtly advocate a no vote as opposed to urging the residents to
take into account all the facts and arguments as presented in considering their vote. He stated that if he were to
suggest an amendment to the motion the wording would be follows:

“Montgomery City Council urges residents to take the forgoing arguments into consideration in casting their
vote on Issue 36.”

Mr. Steinbrink stated that he has also been asked by numerous citizens “where does City Council stand” and he
appreciates Mr. Joffe’s concern; however, he feels that most of the people want a yes or no answer. He further
stated that he felt that what Mr. Combs has put together, fairly represents the core concerns, among many other
concerns that have been brought up on this issue; however, it does not address all of them and it would be
impossible to answer all the concerns. He also stated that he felt that this represents an answer that most people
are looking for, and he was comfortable in going forward in providing the answer.

Mayor Harbsion indicated that there is a lot of confusion in the community and she has had numerous people
saying that they cannot get a straight answer out of City Council or City Hall. She further indicated that City
Council was elected to take the community, lead it and provide an example, which is not an easy position to be
in, and no one likes being in it. She further indicated that there have been suggestions made on using the
verbiage “vote no” and “weigh the facts”. She suggested using the following verbiage which would be a third
kind of language that has a totally different connotation than “vote no™:

*“City Council moves not to endorse Issue 36”.

Mayor Harbsion asked Mr. Donnellon if he would explain what City Council can and can not do in light of their
position.

Mr. Donnellon explained that City Council can take a position and vote on it; however, they cannot spend city
money advocating the position. He further explained that City Council has received an invitation to attend a
forum at Twin Lakes, so there would be nothing wrong with a City Council person attending the forum to report
City Council actions, whether it is that they do not endorse it; or vote no; or weigh all the facts.

Mr. Niehaus stated that he would support using the following language:

“Montgomery City Council urges residents to carefully weigh these comments when casting their vote.”

Mr. Niehaus further explained he thought that the residents are looking for a yes or no answer; however, he
thought that it was about time for the residents to start thinking for themselves and they have the responsibility

to understand that there are other issues involved with this that could be far reaching; in terms of eminent
domain. He suggested that the residents be given two answers; one would be that City Council does not favor it
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for these reasons and second would be that City Council urges residents to carefully weigh these comments
when casting their vote.

Mr. Combs explained when he was trying to craft the language for this motion, he was thinking about a Board of
Directors for a corporation, and that every now and then shareholders get together and submit a proposal. The
Board takes a position for the benefit of all other shareholders; to give direction and it provides the Boards’
reasoning; what their thinking is on the issue, and they say; we are for this proposal or we are against it or we
take no position; however, he has never seen that in any of the annual statements with annual meetings. He
further explained that he considered taking the passive approach; however, one of the criticisms of City Council
has been that they do not take a position. The line has been drawn in the sand for City Council on this one and
there is a fiduciary sense here that these are city funds and it is the right thing to do. He also explained that it
came up late in the game, it was poorly planned, poorly executed and this is not the way City Council has done
business in the past and he thought that City Council was inviting some very harsh times. He continued to
explain that if City Council does not take a formal position and it does pass then City Council is part of the
problem at that point.

Mr. Suer indicated that City Council should leave the language as Mr. Combs presented it and that City Council
should state that they are recommending a no vote.

Mr. Niehaus asked how the language would appear on the ballot.

Mr. Donnellon indicated that the actual ballot language would be as follows:

Natural Parkland Initiative

An ordinance directing the acquisition, purchase, establishment and maintenance of natural parkland along the
Montgomery Road corridor and providing for the allocation of monies from the city revenue fund to accomplish
this. Shall the proposed ordinance be adopted?

Yes or No

Mr. Steinbrink asked if City Council wanted to standout and say what it meant or did it want to compromise
with language that is not clear? He stated that he stands for a statement.

Mr. Joffe stated that he was ready to support this motion and that he brought up the concern as an issue for
discussion as to the positioning. He further stated that after hearing other City Council members’ comments, he
agrees that City Council needs to take a stand.

Mr. Steinbrink suggested amending the motion to include the following language:

“Montgomery City Council urges residents to carefully weigh these comments when casting their vote on Issue
36. For the foregoing reasons, Montgomery City Council recommends a ““no’” vote on Issue 36.”

Mr. Combs moved and accepted the amendment. Mr. Niehaus accepted.

Mayor Harbison asked if a statement could be included indicating that Montgomery City Council is not against
additional green space.

Mr. Combs indicated that he did not include such a statement, because he was trying to the keep the focus on the
cost issues.
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Mr. Niehaus explained that the City will always be concerned about acquiring more parkland; however, that is
not the issue; what the City has is before it is an initiative that has a lot of risks and a lot of things that are far
reaching in addition to acquiring parkland. He further explained that there is a high degree of risk that some of
these things may give the City, future City Councils and residents in terms of how the City deals with the
property rights of individuals.

Mr. Steinbrink indicated that he understood Mayor Harbison’s reasoning for bring this to light and there is some
merit in that because City Council has been accused of not being interested in green space. He suggested adding
the following language:

“While this City Council is not opposed to additional green space, for the reasons that follow, | respectfully
move that Montgomery City Council issue a public statement recommending a “no”” vote.

Mr. Joffe suggested putting it into the positive, so that it would read as follows:

“While this City Council has historically favored and endorsed the acquisition of green space when
appropriate, for the reasons that follow, | respectfully move that Montgomery City Council issue a public
statement recommending a “‘no” vote.”

Mr. Donnellon asked if Mr. Combs accepted that change to his motion.
Mr. Combs indicated that he did. Mr. Niehaus agreed.

Mr. Richard White, 10205 Glenash Court, noted that he had the following three comments:

e This is a very hot item and it was not on the agenda tonight; therefore, the residents had no opportunity
to be here and thought that there would have been a different crowd here tonight had it been on the
agenda.

e He did not hear anything new from any of the City Council members that he has not heard before
tonight and that it has been discussed in City Council sessions and basically the same things, so there is
nothing new in the motion that he has not heard already.

e It was his understanding that and, he thought that it was publicly stated, that City Council was neutral on
this initiative, so he was surprised that City Council was taking a position opposing an initiative that was
signed by 750 residents of the City of Montgomery.

Mrs. Barbara White, 10205 Glenash Court, indicated that Mr. Combs has stated that four parties own the
different pieces of land, and that they are not willing to sell to the City. She asked when was the last time the
City approached them to buy this land.

Mayor Harbison indicated that Mr. Donnellon had approached them, since this whole process began.

Mr. Donnellon explained he asked them when that the initiative was started, because one of the suggestions was
donating the property. He further explained that he wrote to each one of the property owners asking if they
would consider donating the property, and got a resounding no from all of them.

Mrs. White asked about them selling to the City.

Mr. Donnellon indicated that he spoke to the property owner on three lots across the street, who indicated that

they were not open to selling. He further indicated that the City received a letter from the Steele’s, which
included in the record of the August 22, 2008 meeting, stating that they were not in the market for selling the
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property. He also indicated that the City had asked Twin Lakes after they completed their acquisition, if they
would consider selling and they also indicated that they were not interested in selling the property.

Mrs. White stated that as a voter, she was not sure that City Council needs to have a recommendation as to one
way or the other. She further stated that she does not like someone telling her which way to vote, and she could
understand getting questions or asking questions and people coming to City Council as individuals, but she did
not feel that the City needed to take a stand one way or the other. She also stated that she felt that some of
things that Mr. Combs has stated were not accurate; therefore the City may be taking a position on inaccurate
information.

Mr. Combs asked Mrs. White what she felt was inaccurate.

Mrs. White noted that some of the reforesting costs have not been formally discussed and she did not know what
those costs would be. She further noted that she was not sure that the ash tree issue, which she knew to be a
national problem, but she has seen some articles, which she could not reference tonight, that not that many trees
have been affected, so she did not know and she did not have that information to make an educated guess at this
point.

Mr. Combs stated that as one who travels throughout Michigan, Canada, Pennsylvania, West Virginia and
Virginia, everyone in those jurisdictions is having serious problems. He further stated that early this year, the
Emerald Ash Bore appeared in Anderson Township. He also stated that the point he was trying to make was
that it is a known risk and that it is an unknown cost.

Mrs. White indicated that it is not a total risk either.
Mr. Combs noted that absent something dramatic, it is a real risk.
Mrs. White indicated that she did not know for sure.

Mr. Combs suggested that Mrs. White should not take his word for it and that she should talk to the State of
Ohio Department of Natural Forestry.

Mrs. White stated that Mr. Combs was putting this on something that has not been discussed before and she did
not know how accurate that statement was and that he may be right, but she did not know.

Mr. Combs indicated that it was one of those factors that he did not realize how significant the population of
Ash trees was in that area, until the City’s Arborist went through and did an assessment of the trees.

Mrs. White explained that it concerns her that City Council would take a stand on something that has not been
completely checked out. She further explained that she knew that they did not put a ceiling on the price, but
there has been numerous discussions about price since then and she thought there was a more accurate refection
of what the city cost may be, if it was just land that was bought; however, she did not know how accurate it was,
and no one can guess at it at this point how accurate. She also explained that her biggest concern is that City
Council has stated that they are not against green space; however, this is the last 10 acres of major green space
in the City. She continued to explain that she did not understand why City Council could let the voters decide
on their own what needs to be done and if they want this extra green space or not.

Mr. Combs noted that was why City Council put it on the ballot.
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Mrs. White indicated that she thought that is why everyone should let it go to the voters and decide. She further
indicated that City Council should not take a stand on it and she was surprised that it came up tonight as an
issue.

Mr. Combs stated that he has wrestled with this issue for several months, and this was not a decision that he
made overnight. He further explained that it was a decision that he felt that he had to make, with the election
cycle coming up; he needed to make a public statement. He also explained that given what he has learned in this
process there are some things that have happened in this process that have given him great cause for concern; for
example when he was in Montgomery Park on the 4" of July and he overhears a proponent approaching an older
woman by saying “if you do not vote for this petition there is going to be an auto dealership across from City
Hall”. He also explained that he was appalled and if she is doing it with that lady, who else is she making that
pitch to. He continued to explain that he loves a straight up argument and he has always appreciated a straight
up argument: “do you want a park land or don’t you” and if it was that simple, it would have been on the ballot
with both sides agreeing; however, the proponents were not willing to budge on language or any concessions at
all that would have avoided the litigation that would follow. He further explained that he has seen how this
process has unfolded and he is deeply concerned and he felt that if he did not make a stand as an elected
representative of this city, as to where he stands and where City Council should weigh in, he did not feel that he
was fulfilling his fiduciary responsibility. He also explained that he would love to see a park there; however, the
costs that are inherent in this development and the risks involved are not worth using up all of the reserves and
not worth having an uncertain liability in the future that could continue out over five to ten years.

Mrs. White indicated that all we do is talk about litigation and that it is a shame that we cannot come to the table
and all come up with something.

Mr. Combs indicated that there are things that he had not mentioned that concern him; because he use to get
involved with environmental issues, and this property used to be part of a working farm and he did not know if
they could have dumped oil or benzene or something.

Mrs. White asked if Twin Lakes had just done soil samples.

Mr. Donnellon stated that it was his understanding the Twin Lakes had done geotechnical samples to determine
the soil stability for proposes of compaction, not environmental. He further stated that Twin Lakes may have
done environmental before they bought it, but the city was privy to that information. He also stated that the only
sampling that the City knew of was when they did core samples relative to the content of the ground for their
construction. He explained that the litigation that City Council is talking about is the litigation on acquiring the
property from a group of property owners, who have all said no they are not interested in selling. He further
explained that if the City cannot acquire it at a price that they willing to sell it to the City, then the City would
have to go to court and try and take it from them.

Mrs. White asked if there was a time limitation on that and was there any reason the City could not wait five or
ten years or was there something that says the City has to take it right away.

Mr. Donnellon explained that it is the realistic language that was put in the initiative to say: take all steps to
acquire it; it was not as simple as saying: ignore it for ten or twenty years. He further explained that the other
problem that the City is faced with is actively taking property by condemnation and then there is taking property
by the regulations imposed upon it. He also explained that if the City decided to sit back and wait, the City
would likely have litigation initiated from the property owners saying that “the City has now put a cloud over
my property because you are hanging that sword out there that the City is going to acquire this property for
parkland and | want you to buy it now.” He continued to explain that if the voters pass this, the City will need to
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take steps quickly to go forward and acquire the property before Twin Lakes starts its development and other
property owners decide they want to sell it for their own development purposes.

Mayor Harbison explained that as far as the comment that this was not on the agenda, City Council has had
some one-on-one conversations amongst themselves, because they are all under this position of citizens pushing
them; wanting a direction from City Council. She further stated that this is not a decision that is easy to make.
She also explained that if Mr. and Mrs. White wanted to talk about someone bringing in legislation at the last
minute, even during a business session, when City Council has to vote on things; that they need to go talk to the
member of their group, Mr. Gene McCracken. She continued to explain that she did not know how he operated
when he was Mayor back in the late 80’s, because she was not involved with the city back then, but when she
came on in 1999, two months before he quit, he was very adept at throwing a huge piece of legislation at City
Council at the last minute when no one had ever seen it. She further explained that she had not seen Mr.
Combs’ motion until she sat down here this evening so, if you want to talk about precedents being set, Mr.
McCracken would be a great person to talk to.

Mr. Niehaus noted that he felt that City Council was not going to take a position; however, they have been asked
to provide input. He further noted that he has expressed his concerns that if the city was going to buy the land
and the property owners were willing to sell, then it would be a good idea and there would be no risk involved;
however, there are too many risks involved in the way this initiative is written, where the people have to decide
everything at the same time. He also noted that this has enough risks involved in it that would put the City in a
bad position. He noted that as far as he is concerned there is enough risks involved, to say at this point, if is
going to be done it could have been done differently and in a little better manner. He further noted that he has
been on the other side with ball parks and he was on that side with Mr. Gene McCracken and they got the ball
parks, but they had different tactics and different approaches with no risks involved.

Mr. Combs explained that this was the first meeting of City Council since the decision came down from the
Ohio Supreme Court. He further explained that during that period of time there is pending litigation involving
the Board of Educations and the CALM group and he felt that it would be inappropriate to make public
statement while the litigation was pending. He also explained that City Council voted to put the initiative on the
ballot even though they had objections to the language, because they felt that it should go to the people, but it
should be an informed vote.

The roll was called on the following motion:

“Montgomery residents will be voting on Issue 35 and Issue 36 on November 6, 2007. Issue 36 is the result of
an initiative petition and obligates the City to acquire approximately 10 acres along Montgomery Road between
Schoolhouse Road and the City Safety Center as park land. Issue 35 was placed on the ballot by Montgomery
City Council to help fund the initiative if it is passed by the electorate. While this City Council has historically
favored the acquisition of green space when appropriate, for the reasons that follow, | respectfully move that
Montgomery City Council issue a public statement recommending a ““no”” vote on November 6, 2007.

Statement of Facts

The 10 acres at issue are owned by four different parties or investor groups. In response to inquiries from the
City, these owners have expressed no interest in donating any portion of the property to the City, nor have they
shown any interest in selling the property to the City. Issue 36 places the City in a position where it is mandated
to buy property from owners who are unwilling to sell.

In 2005, the city-wide resident survey with 1646 households (45%) responding revealed only 1 specific
reference to acquiring this particular property and 9 other general responses about the desire for more green
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space. In March 2007, the Parks Master Plan yielded 312 responses with only 5 specific references to this
particular property and 14 other general responses about the desire for more green space. The proponents
made no proposals to the Parks and Recreation Commission, which would have provided a forum to solicit
public feedback on the desirability of acquiring these properties for park land. The initiative petition fails to
place a ceiling on the cost, nor does it identify how much the City should pay or how the City should pay for it.

Specific Concerns
Members of council are concerned with the following realities if Issue 36 passes.
(@) The City will be compelled to use its power of eminent domain to take the properties for park
purposes. This means costly litigation for the City in addition to unknown cost of acquisition, which

will be decided by a judge or jury. The City also risks an award of attorney fees to the property
owners if they prevail.

(5) In addition to the undetermined acquisition cost, there will be costs of development, including off-
street parking and other amenities. In absence of a park plan, the final costs are a matter of
conjecture.

(6) The cost of reforestation has not been considered by proponents of Issue 36. Large portions of the
property are overgrown with honeysuckle and poison ivy, which must be cleared to give new trees
the chance to thrive. Ash trees account for 75% of the trees on the 10 acres. Absent some
undiscovered treatment for the emerald ash bore, they will be dead within 5-10 years, and the City
will bear the added expense of removal and reforestation

Recommendation

Montgomery City Council urges residents to carefully weigh these comments when casting their vote on Issue
36. For the foregoing reasons, Montgomery City Council recommends a ““no”” vote on Issue 36.

Voters will also see Issue 35 on the ballot. This is the levy intended to help fund the acquisition and
development if Issue 36 passes. Montgomery City Council is already on record that it will not proceed with the
tax levy if Issue 36 fails. For those voters inclined to acquire the 10 acres at issue, Montgomery City Council
recommends that they also support Issue 35.”

The roll was called and showed the following vote:

AYE: Combs, Joffe, Harbison, Niehaus, Steinbrink, Suer (6)
NAY: ()]
ABSTAIN: Roesch 1)
ABSENT: 0)

Mayor Harbison asked if there was any further business to discuss in public session. There being none, she
asked for a motion to adjourn.

Ms. Roesch moved to adjourn. Mr. Joffe seconded.
City Council unanimously agreed.

City Council adjourned at 8:36 p.m.
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